
DR. CHRISTIANE SCHMALTZ, LL.M. (UNIV. OF VIRG.) 

Judge at the Schleswig-Holstein Court of Appeal, Schleswig, Germany 

 
 

 
1 

 

THE HAGUE CONVENTION VS. THE ECHR - ALLIES OR ENEMIES? 

POTSDAM, 25 MAY 2016 

Ladies and Gentlemen, 

The Hague Convention and the European Convention on Human Rights and 

Fundamental Freedoms - allies or enemies? But seriously, what exactly is their rela-

tionship? How do they interact with each other? Do they interact with each other? 

Does one of them prevail over the other? Do they conflict with each other or do they 

exist independently, in different spheres so to speak? 

What I want to try to do today is shed some light on this relationship which ac-

tually used to be a more or less straight forward affair but has developed into a 

somewhat complicated and complex relationship. And this is very much due to the 

2010 Grand Chamber judgment of the European Court of Human Rights in the case 

of Neulinger. This judgment caused quite some uproar, criticism and confusion within 

the international legal community. The good news is, that in recent years the Court 

has been trying to mend what was conceived as a break in its case-law, perhaps 

even a declaration of war vis-à-vis the Hague Convention.  

I will start my presentation by discussing the nature of the relationship of the 

two Conventions (1.). In the second and main part my focus will be on the develop-

ment of the case-law of the European Court of Human Rights which I will sometimes 

also call the Strasbourg Court or simply the Court (2.). I will identify three stages of 

the case-law, namely before the Grand Chamber Judgement of Neulinger in 2010 

which I already mentioned, the Neulinger judgment itself and the criticism it raised, 

and finally the stage we are in now, the post Neulinger era, including the Court’s re-

cent attempts to “put things right” so to say. I will close with a short conclusion and an 

outlook as to what to expect in the future (3.) 

1. Dependent or independent?  

The question as to the nature of the relationship of the two Conventions is a 

rather easy and obvious one, which is why I decided to tackle this question first. But 

let me start out with a few words about the character and the objective of each of 

these two instruments of international public law. 
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a) 

The European Convention on Human Rights and fundamental freedoms is first 

and foremost a - substantive - human rights instrument. It enshrines and guarantees 

fundamental rights and freedoms. In its Article 8 it protects the right to respect for 

family life and provides for only limited interference; namely, any interference must 

be "necessary in a democratic society", which in fact constitutes a proportionality re-

view. While this right also incorporates procedural aspects, in particular as regards 

the conduct and the length of the proceedings, I will today only examine the positive 

obligations the Strasbourg Court imposes on the Member States with regard to this 

right. These positive obligations include the duty of the state to reunite parents and 

children but also - and this will be important later on - the duty of the state to protect 

the best interests of the child. Another right protected by the Convention and fre-

quently raised in cases involving international child abduction is the right contained in 

Article 6 paragraph 1 which explicitly protects against excessively long court pro-

ceedings by guaranteeing a public hearing “within a reasonable time”. However, to 

stay myself within a reasonable time I will today limit my presentation to a discussion 

of Article 8. 

It is in the first place up to the national courts to implement the rights and free-

doms contained in the European Convention on Human Rights. However, as you all 

know, the Convention States have created a supervisory system including a mecha-

nism to actually enforce these rights. In November 1998 the 11th Protocol to the Con-

vention entered into force and the - permanent - European Court of Human Rights 

was established. Today, all 47 Council of Europe member states have recognized 

the jurisdiction of the ECtHR - which in fact is a precondition for ratification; thus, to-

day, roughly 800 million individuals have direct access to the Strasbourg Court by 

way of the individual complaint procedure provided for in Article 34 of the Conven-

tion. And it is this individual complaint procedure - relied on by both the abductor par-

ent as well as the non-abductor parent - which has generated a comprehensive body 

of case-law dealing with international child abduction cases. 

The Hague Convention has a completely different focus. It is first and foremost 

a procedural convention1 which for the most part leaves open any substantive ques-

tions. Article 1 clearly states that one of the objectives of the Hague Convention is “to 

                                                           

1
 See Keller/Heri, Nordic Journal of International Law 2015, 270 (272). 
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secure the prompt return of children wrongfully removed to or retained in any Con-

tracting State”. Consequently, the explanatory report to the Convention declares that 

the Hague Convention places at the head of its objectives the restoration of the sta-

tus quo ante.2  

An explanation for this clear emphasis on return might be the factual situation 

at the time of drafting or at least the factual situation as it was largely perceived at 

that time. Namely, that the removal or retention of children was considered to be in 

most cases an action not by the primary carer - back then mostly the mother - but by 

fathers who did not act as primary carers.3 Thus, promoting the prompt return of chil-

dren had at the same time the desired “side effect” of returning them not only to their 

home environment but also to their primary carer.4 Consequently, in its Article 12 the 

Hague Convention provides - as a rule - for the return of the child. But there are ex-

ceptions. Article 13 (1) (b) allows the national courts to refuse to order the return if a 

“grave risk” of exposure to “physical or psychological harm” or of placing the child “in 

an intolerable situation” is established5, whereby the burden of proof is on the party 

opposing the return, that is the abductor. Besides this explicit focus of the Hague 

Convention on the prompt return of the child a further objective, resulting from this 

focus, is deterrence6. The Hague Convention aims not only at speedily dealing with 

international child abduction by ensuring a prompt return of the child, but at prevent-

ing the proliferation of international child abductions by not "rewarding" an abduction 

with legal recognition.7 

Within the European Union the Brussels IIbis regulation complements the 

Hague Convention and puts a particular emphasis on deterrence. The European 

Court of Justice stated in 2008:  

                                                           

2
 Pérez-Vera, Explanatory Report, para 16. 

3
 McEleavy, Neth Int Law Rev 2015, 365 (370). 

4
 McEleavy, ibid. 

5
 Keller/Heri, ibid. 

6
 While this “deterrence objective” is not clearly articulated in the Convention it is referred to in the explanato-

ry report of Pérez-Vera, para 16. 
7
 Pérez-Vera, Explanatory Report, para 16 et seq. 
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The Regulation seeks, in particular, to deter child abduction between 

member states and, in cases of abduction, to obtain the child’s return 

without delay.8 

As with the Human Rights Convention it is the domestic courts that implement 

the Hague Convention. However, there is no supervisory system and the domestic 

courts enjoy procedural autonomy in the conduct of return proceedings. This in turn 

leads to significant differences in practice, for example, as regards the treatment of 

evidence or the enforcement of return orders.9 

b) 

From what I have just said about the Hague Convention it is rather clear that 

return orders under this instrument will always impact the family life of someone, 

usually the whole family: the abductor parent, the non-abductor parent as well as the 

child. Thus return orders will more often than not involve a potential violation of Arti-

cle 8 of the European Convention on Human Rights.  

In this context it is important to realize that the nature of child abductions has 

changed considerably in the last decade or so; today more primary caregivers abduct 

or retain children. This in turn has an impact on the question of whether a “prompt 

return” of the child as envisaged by the Hague Convention constitutes “grave risks of 

harm” within the meaning of its Article 13, thus leading to a decision refusing to order 

the return. While the return of a very young child abducted by the primary carer might 

under certain circumstances constitute such grave risks of harm, this is not automati-

cally the case. And it is at this point that potential conflicts between the Hague Con-

vention and the Human Rights Convention surface. Let me explain what I mean: The 

Strasbourg Court applies a standard which appears to be stricter than the “grave 

risks of harm” standard of the Hague Convention; the European Court of Human 

Rights nowadays tends to examine return orders asking whether they are “in the 

child’s best interest”.10 The answer to this question can - of course - be influenced by 

the age of the child and whether it was abducted by the primary carer. This means 

that these two standards - the Hague Convention’s “grave risks of harm” vs. the Hu-

                                                           

8
 ECJ, judgment of 11 July 2008, C-195/08 PPU, Rinau v. Rinau, ECR I-527, para. 52. 

9
 Cf. McEleavy, ibid, 371. 

10
 Cf. in detail Keller/Heri, ibid, 278 et seq. 
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man Rights “best interest” standard - differ significantly. A return order which is not in 

the best interest of a child and therefore a possible Article 8 violation will not neces-

sarily, let alone automatically, lead to “grave risks of harm” for the child as defined in 

Article 13 of the Hague Convention. In other words, a return order lawful under the 

Hague Convention, because Article 13 does not apply, might today lead to a breach 

of Article 8 of the European Convention on Human Rights.  

Of course, these different standards of review only cause concern or problems 

if the two Conventions are somehow interrelated. Well, the simple answer is, as you 

might have guessed, that they are - of course - interrelated. These two Conventions 

together with other public international law instruments, as for example the Conven-

tion on the Rights of the Child, cannot be interpreted in isolation; they co-exist with 

other legal instruments in force and binding on the states.11 Conflicting concepts in 

this regard should as far as possible be interpreted in harmony - that is how the Court 

in Strasbourg puts it.12 For the conflict we have just identified, namely “grave risks of 

harm” vs. “best interest”, this means that either best interest considerations must be 

incorporated into the Hague Convention or the “best interest” standard of the Euro-

pean Court of Human Rights must be modified in cases of international child abduc-

tion.13  

After having clarified the scope as well as the relationship of the two Conven-

tions, let us now take a look at how the Strasbourg Court has dealt with the Hague 

Convention in its case-law. 

2. Development of the case-law of the ECtHR 

As I have said in the beginning, the case-law of the ECtHR can be divided into 

three stages: case-law before and up to the Grand Chamber judgment in Neulinger, 

the Neulinger judgment itself and finally the case-law of the Court after Neulinger. 

a) The Court (until Neulinger) 

Leaving aside decisions by the European Commission of Human Rights, the 

Court’s first judgment dealing with a case governed by the Hague Convention was 

                                                           

11
 Cf. Keller/Heri, ibid, 274. 

12
 ECtHR [GC], judgment of 26 November 2013, X. v. Latvia, 27853/09, para 94. 

13
 Keller/Heri, ibid, 275.  
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issued in January 2000 in the case of Ignaccolo-Zenide v. Romania. In this case the 

Court expressly stated: 

Lastly, the Court considers that the positive obligations that Article 8 of 

the Convention lays on the Contracting States in the matter of reuniting 

a parent with his or her children must be interpreted in the light of the 

Hague Convention...14 

This is a rather straightforward approach: Article 8 of the Convention has to be 

interpreted in the light of the Hague Convention; thereby the Court - in line with the 

Hague Convention's objective - clearly prioritizes the prompt return. And this was the 

Court’s main line of reasoning for roughly ten years. The Court even went so far in 

one case against Romania and Hungary in a 2004 judgment to declare the domestic 

courts’ interpretation of the Hague Convention to contradict the meaning of that Con-

vention and therefore be in breach of Article 8 of the European Convention on Hu-

man Rights: 

In the Court’s view, this interpretation by the Romanian courts contra-

dicts the obvious meaning of the Hague Convention which transpires 

from its very text, its Explanatory Report and the recognised common 

practice ... It deprives … the Hague Convention itself, of much of its 

useful effect. Furthermore, as Article 8 of the European Convention was 

examined in the light of the Hague Convention, the national courts’ in-

terpretation of the latter weakened the guarantees of Article 8.15 

This passage shows the strong support of the Court for the Hague Conven-

tion: The Court in fact incorporated the Hague Convention in its interpretation of Arti-

cle 8. 

In the same case (para 83) the Court also held that while the interests of the 

child are paramount in abduction cases and while passage of time might lead to a 

change in the relevant facts, this will only exceptionally justify a different decision and 

only if the Court is satisfied that the change was not brought about by the State’s ac-

tions or inaction. Hence, in this judgement the Court accepted that passage of time 

                                                           

14
 ECtHR, judgment of 25 January 2000, Ignaccolo-Zenide v. Romania, 31679/96, para 95. 

15
 ECtHR, judgment of 5 April 2004, Monory v. Romania and Hungary, 71099/01, para 81. 
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might be relevant in child abduction cases but declared that it would not lead to a 

different decision if the delay was attributable to the State.  

In 2007 in the case of Maumousseau and Washington v. France16 the Court 

still stressed its support for the Hague Convention’s underlying rationale of prompt 

return. In this case which involved the retention of the child by the mother as the pri-

mary care-giver it explicitly stated its full agreement with the philosophy of the Hague 

Convention and defined the latter as an instrument seeking “to deter the proliferation 

of international child abductions” (para 69). It also recognized that the exceptions to a 

prompt return contained in the Hague Convention must be interpreted strictly (pa-

ra 73) and thereby underlined the objective of deterrence:  

The aim is indeed to prevent the abducting parent from succeeding in 

obtaining legal recognition, by the passage of time, of a de facto situa-

tion that he or she unilaterally created.17 

This again shows how much the Court used to be in line with the intentions of 

the drafters of the Hague Convention. However, as one author has put it, this case 

proved 

to be the high water mark for the Court’s unrestricted prioritization of re-

turn.18 

In fact, the dissenting opinion in this case by Judge Zupancic, in which he em-

phasized the importance of the “best interest” criterion, can ex post be read as an-

nouncing that a change in the Court’s case-law was looming. Having regard to the 

fact that the retention by the mother of the child in France lasted for 19 months be-

fore the child was sent back to the father in the United States Judge Zupancic stated 

that  

what has happened in this particular case is simply against the best in-

terests of the child. … 

                                                           

16
 ECtHR, judgment of 6 December 2007, Maumousseau and Washington v. France, 39388/05, para 69 et seq. 

17
 Cf. also McEleavy, ibid, 374. 

18
 McEleavy, ibid, 374. 
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The “best interests of the child” is the fundamental determinative criteri-

on … which must be assessed de novo by each court including the 

court of last resort. 

He went on to say: 

…the passage of time, whether licit or illicit, is determinative of the best 

interests of the child. 

c) The Grand Chamber’s judgment in Neulinger and Shuruk v. Switzerland 

Only some three years later the Grand Chamber judgment in the Neulinger 

and Shuruk v. Switzerland case apparently took this dissenting opinion to heart. The 

case concerned a child whose mother took him unlawfully from Israel to her native 

Switzerland after separating from his father. There are some unique aspects in this 

case which I want to highlight and which explain why the outcome of the case actual-

ly did not trigger too much criticism, only the Court's reasoning: After the mother had 

left Israel secretly with the child it took nearly one year for the Israeli Central Authority 

to locate the child. In Switzerland, three domestic instances examined the father’s 

return request and dismissed it, the Federal Court then allowed the father’s appeal 

and ordered the return of the child; the enforcement of that return order was subse-

quently stayed by an application for provisional measures. By the time the Grand 

Chamber issued its judgment the child, aged seven, had been with his mother in 

Switzerland for five years; he had not seen his father during that time, who in fact had 

made no attempt to establish contact; prior to the wrongful removal by the mother the 

contact between father and son had been limited by the Israeli courts to twice weekly 

on a supervised basis.19 

After the Chamber had found that the interference caused by the return of the 

child as ordered by the Federal Court was not disproportionate (para 107) the Grand 

Chamber reconsidered this issue and held that a return of the child would constitute 

a violation of Article 8; however, interestingly enough, it did not consider the Federal 

Court’s decision to be in breach of Article 8, but rather held that  

in the event of the enforcement of the Federal Court’s judgment … 

there would be a violation of Article 8 of the Convention... 

                                                           

19
 Cf. the summary of the case by McEleavy, ibid, 380. 
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Thus, it distinguished between the return order itself and the subsequent en-

forcement and, in fact, only found a hypothetical violation. 

In the judgment the Grand Chamber stressed that a fair balance must be 

struck between the competing interests at stake within the margin of appreciation 

afforded to the States in such matters. In this context, it pointed out, that  

the child’s best interests must be the primary consideration20 

and pointed to  

a broad consensus in support of the idea that in all decisions concern-

ing children, their best interests must be paramount.21 

The problem with this standard of review is obvious. Treating the child’s best 

interests as the primary consideration or as “paramount” would transform the return 

hearing into a substantive assessment of the merits and thereby run counter to the 

objective of the Hague Convention.22 

Furthermore, referring to the grave risk exception in Article 13 of the Hague 

Convention the Strasbourg Court found that the concept of the child’s best interests 

was also an underlying principle of the Hague Convention and that Article 13 of the 

Hague Convention was - therefore - to be interpreted in conformity with the European 

Convention on Human Rights (para 137). The new approach of the Court is quite 

obvious here. Whereas in its first judgment in 2000 the Court had declared that Arti-

cle 8 must be interpreted in the light of the Hague Convention, it now turned things 

around and took the view that the Hague Convention must be interpreted in conformi-

ty with the European Convention.  

Consequently, it required the domestic authorities to assess the best interests 

in each individual case (para 138). In addition, it announced in a much discussed 

para 139, probably the most infamous passage of that judgment, that it - the Court -  

must ascertain whether the domestic courts conducted an in-depth ex-

amination of the entire family situation and of a whole series of factors, 

                                                           

20
 ECtHR [GC], judgment of 6 July 2010, Neulinger and Shuruk v. Switzerland, 41615/07, para 134. 

21
 Ibid, para 135. 

22
 McEleavy, ibid, 385. 
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in particular of a factual, emotional, psychological, material and medical 

nature, and made a balanced and reasonable assessment of the re-

spective interests of each person, with a constant concern for determin-

ing what the best solution would be for the abducted child in the context 

of an application for his return to his country of origin.  

While this passage is in fact not new but can be found in the Maumousseau 

judgment (para 74) the Grand Chamber in the Neulinger case presented that pas-

sage under “General Principles” whereas in the Maumousseau case it was simply an 

observation as to the examination actually undertaken by the French courts in that 

case. In the Neulinger judgment this passage can only be read as a general obliga-

tion of domestic courts in child abduction cases.23 Put differently, the scope of review 

applied by the French authorities in the Maumousseau case by choice was turned 

into a requirement for all national authorities by the Grand Chamber.  

d) The criticism 

As mentioned before the judgment sparked a lot of criticism and controversy; 

not so much the outcome, that is, but the standards of review created by the Grand 

Chamber. Academics as well as lawyers and judges feared that if the Neulinger 

judgment and its standards were to be applied strictly it would contravene the Hague 

Convention’s primary purpose. To illustrate the criticism I would like to quote a pas-

sage from a judgment by the Supreme Court of the United Kingdom which directly 

addressed this issue, even though with regard to a follow-up judgment of a Chamber 

of the Strasbourg Court: 

With the utmost respect to our colleagues in Strasbourg, we reiterate 

our conviction… that neither the Hague Convention nor, surely, article 8 

of the European Convention requires the court which determines an 

application under the former to conduct an in-depth examination of the 

sort described. Indeed it would be entirely inappropriate.24 

The Neulinger judgment even prompted a remarkable extra-judicial interven-

tion by the President of the Strasbourg Court at that time, Jean Paul Costa. At a 

Franco-British-Irish Colloque on family law in May 2011 he referred to the Neulinger 

                                                           

23
 McEleavy, ibid, 387. 

24
 Re S. [2012] UKSC 10 at para. 38.  



DR. CHRISTIANE SCHMALTZ, LL.M. (UNIV. OF VIRG.) 

Judge at the Schleswig-Holstein Court of Appeal, Schleswig, Germany 

 
 

 
11 

 

case as being exceptional and stated with regard to the infamous para 139 that it 

should not be understood  

as requiring national courts to abandon the swift, summary approach 

that the Hague Convention envisages, and to move away from a restric-

tive interpretation of the Article 13 exceptions to a thorough, free-

standing assessment of the overall merits of the situation. 

He added that the Neulinger judgment  

does not ... signal a change of direction at Strasbourg in the area of 

child abduction. 

e) The Grand Chamber’s attempt to put things right in X. v. Latvia 

Meanwhile quite a few Chamber judgments were issued in Strasbourg which - 

contrary to the President’s assurances - left little doubt as to the new standards 

spelled out by Neulinger and which consequently applied the “in-depth examination” 

standard in a literal sense.25 But strong dissenting and concurring opinions, reiterating 

the objective of the Hague Convention and calling for a modified application of the 

Neulinger standard, indicated that another Grand Chamber ruling was desperately 

needed.  

And that chance came in 2012 when the panel of the Grand Chamber accept-

ed the referral request of the Government of Latvia in a child abduction case; the 

Chamber had found a violation of Article 8 by applying the “in-depth examination” 

standard. The Grand Chamber judgment in X. v. Latvia was issued in November 

2013, some three years after Neulinger. The case concerned the procedure for the 

return of a child to Australia, her country of origin, which she had left with her mother 

at the age of three years and five months. The mother complained that the Latvian 

courts’ decision ordering the return of the child had breached her Article 8 rights.  

In its judgment the Grand Chamber managed to return to a harmonious appli-

cation of the European Convention and the Hague Convention and reiterated that 

Article 8 must be interpreted in the light of the Hague Convention - and not the other 

                                                           

25
 ECtHR, judgment of 13 December 2011, X. v. Latvia, 27853/09, para 66; McEleavy, ibid, 390 with numerous 

further examples.  
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way around (para 93). But it went further and acknowledged that the Hague Conven-

tion with its focus on prompt return also serves the best interest of children (in gen-

eral). In this context it stated that 

the best interests of the child must be of primary consideration and 

[that] the objectives of prevention and immediate return correspond to a 

specific conception of “the best interests of the child”...26 

This is an interesting passage. Firstly, the Court no longer talks about “the” 

primary consideration when discussing the best interest standard; rather, it only held 

that the best interests of the child must be of primary consideration. Secondly, when 

underlining that “prevention and immediate return correspond to a specific concep-

tion of the best interests of the child” the Grand Chamber explicitly includes the 

Hague Convention’s primary purpose into the best interest principle, thereby modify-

ing its interpretation of the best interests of the child. And the Court elaborates on this 

issue as it finds that the philosophy inherent in the Hague Convention is the same as 

the broad international consensus that in decisions concerning children their best 

interests must be paramount (para 96 et seq.). 

The Grand Chamber then explicitly addressed the criticism of its Neulinger 

judgment: 

…the Court observes that the Grand Chamber judgment in Neulinger 

and Shuruk … may and has indeed been read as suggesting that the 

domestic courts were required to conduct an in-depth examination of 

the entire family situation and of a whole series of factors.  

… the Court considers it opportune to clarify that its finding in paragraph 

139 of Neulinger and Shuruk does not in itself set out any principle for 

the application of the Hague Convention by the domestic courts.27 

Subsequently the Grand Chamber modified its standard of review; in particular 

it abandoned the “in-depths examination standard”. It now basically only asks the 

domestic courts to do two things when examining child abduction cases: 

                                                           

26
 ECtHR [GC], judgment of 26 November 2011, X. v. Latvia, 27853/09, para 95. 

27
 ECtHR [GC], judgment of 26 November 2011, X. v. Latvia, 27853/09, para 104 et seq. 



DR. CHRISTIANE SCHMALTZ, LL.M. (UNIV. OF VIRG.) 

Judge at the Schleswig-Holstein Court of Appeal, Schleswig, Germany 

 
 

 
13 

 

Firstly, the factors capable of constituting an exception to the child’s 

immediate return…, must genuinely be taken into account by the re-

quested court. That court must then make a decision that is sufficiently 

reasoned on this point… Secondly, these factors must be evaluated in 

the light of Article 8 of the Convention.28 

Now, what exactly does that mean? Firstly, an automatic return after having 

established that the removal or retention was wrongful would be in breach of Article 8 

of the European Convention - of course, the Hague Convention does not and has 

never required such automatic return. Indeed, I take it as a given that judges dealing 

with international child abduction cases will consider and already have in the past 

always considered arguable allegations of a “grave risk” for the child in the event of 

return. What might be more important is that the Grand Chamber requires courts to 

explicitly address this issue in their decisions. The Grand Chamber in this regard ex-

pects “specific reasons”, “sufficiently detailed” and “not automatic and stereotyped”. 

Finally, as regards the second requirement, the evaluation in light of Article 8 of the 

Convention, there is not much to explain, it is pretty much straight forward. My advice 

in this respect: it will not hurt to - also - explicitly cite Article 8 of the European Con-

vention in any decision involving international child abduction, instead of simply refer-

ring to the child’s best interests.  

3. Conclusion and Outlook 

Now, what conclusion can we draw from the development of the Strasbourg 

Court’s case-law?  

In short, while the Court has not gone back to its unequivocal support of the 

Hague Convention’s focus on prompt return, it did modify its rather overambitious 

standard of review established in Neulinger and has sought what I believe to be a 

compromise taking into account the Hague Convention’s primary objective as well as 

Article 8 considerations and only requiring the domestic courts to sufficiently reason 

their decisions. 

But let me give you a more detailed conclusion as well: The case-law of the 

European Court of Human Rights in international child abduction cases was seriously 

                                                           

28
 ECtHR [GC], judgment of 26 November 2011, X. v. Latvia, 27853/09, para 106. 
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disrupted by the Neulinger and Shuruk judgment of the Grand Chamber in 

2010 - whether intentionally or not. However, it seems that with the Grand Chamber’s 

X. v. Latvia judgment the Strasbourg Court has managed to pacify the demons it 

roused with the Neulinger judgment. Additionally, that judgment triggered a very ef-

fective dialogue between the Court in Strasbourg, national courts as well as interna-

tional bodies and academia - an exquisite learning process for all involved, I be-

lieve.29  

It seems that the Court has now reached a compromise which neither consid-

erably weakens the protection of Article 8 nor disregards the main objective of the 

Hague Convention of prompt return. However, the split decision in X. v. Latvia (nine 

votes to eight in favor of violation) illustrates that it will not be easy - neither for the 

national courts nor for the European Court - to apply the standards created in X. v. 

Latvia consistently.30 While the judgments in the post X. v. Latvia era have for the 

most part shown a strong support for the Hague Convention’s objective of return31, 

dissenting opinions32 are revealing that there are judges in Strasbourg who are hesi-

tant to prioritize return as required by the Hague Convention in resolving international 

child abduction cases or who even call into question the Hague Convention itself and 

its compliance with Article 8.33 The future development of the Court's case-law will 

very much depend on whether these judges will at some point be able to convince 

their colleagues and thus become the majority. In any case it will be interesting to 

see how the case-law will develop in the future. The suspense continues. 
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